L (A gull (g3LATL Lylie Gagamdl AL ¢ i B CLAT) CaSl (oo s gal]

Compensation of Lost Opportunity in Light of the Saudi Legal System,
Compared to international Investment Law

10.35781/1637-000-162-002

Og3lall e - e bl Lol ¢ gilall Sliwf®

Lagaad! B yall ASLell - g Aasls - Ogilalls A, 411 4

COLAY e e angaidl S Libliiel Loas o
S (SuBLaT A () Auslaad 405508 5,55 (e
o GAelE Oleal ye Sliiie «ulaell
LA B aTlyh e S B8 61 B gt
o BaI" jlias slelel B9y imd! 9l
09 3ol Hlb] (o L yide Leas i S "SI
LBl 3l Gmasiy (edl leiiwY)
legioylad s pangaid! Olds lgde Gaked
Forum) asEod  aile  Joya  délusy
Ol sgae Olelid U= 2 (Shopping
gdall Pl e javasid) allad deS s> maoaiy
ALY (e Aelall Adlodl Aolesmt Agyleiwd

JAdlal
EFUPI | VSRV SY'Y i | WE N rP: PN | Rel| PN N {]
Gl OPLEN  (gagmadl Al ccla
Adond) Wl Adobus  aeled  (HleidludU

Oleiiw¥l Olejlie 2 eus=i) (ARSIWA)

AsmILat Als ¥

https://orcid.org/0000-0002-2012-2641

uaaldll

s 3laty

ALALI 3 " Jalall Gasgaitl" Hlie (s (§ra92t)
OPLEN 3 " HelSH Gangaitt" jliasy (saga!
@S| (58 COLAY) S k@S 05 Lag ¢ T 9a)
Al g Gl e lelind) Slejlie b
aBy Jgall JalS JAI5 1B das e deasSnd plS
sl Oylael! Ldsitl c@.‘.a.ﬂ Gl waliel
allaty Hleiiwd) allady Added! OMelael! allay
JoI! doguun slge hilde ((gagaudl parasill
(ARSIWA) Ladgs egpiadl i JLad¥) e
Comd) pals g 2t gudl @S| Sl Cilalginly
o Jalall (angatll i Laalas dyjgeue dacls )
O fu B (JelS angad 9o (Gagawd! allaitl
oud (ARSIWA) clsd 32y JalsIl (angail!
e EmLAN Al ae dsvaludl (¥ale Bygpatly
OLa8LY @uad Fhged (339 cowmi Atlalion| Ciladys
AEAN G paugaldl daual Leln
Dalay edlw¥l

e ik { e WA [ K- O R/ L {]

RV
Laibe "SIl o @A
Cod! glaly - JLe¥ly plag¥! 3yome (e (asgail]
Lardsed dlduas gapaudl pamanill allad dalyd


https://orcid.org/0000-0002-2012-2641

e

? ,yﬁu;u@,mwmgm&é:ym?w\gg.agémmu,usngauawﬂ\
aladl o m o Jala o

ISSN : 2410-1818
[ ]

Compensation of Lost Opportunity in Light of the Saudi Legal System,
Compared to international Investment Law

D. Hamel Joreef Alsulamy”

*Assistant Professor of Public International Law Public International Law-

At Faculty of Shari’ah and Law
https://orcid.org/0000-0002-2012-2641

Abstract

This research focuses on the
fundamental problem of the sharp
divergence  between  the  “fair
compensation” standard under Saudi
law and the “full compensation”
standard under international law, and the
speculative nature inherent in the
assessment of lost profits in investment
dispute settlement (arbitration), which
gives rise to exorbitant arbitral awards
that may overburden States. The study
adopts a comparative analytical
methodology, examining the texts of the
Saudi Civil Transactions Law, the
Investment Law, and the Privatization
Law alongside the International Law
Commission’s Articles on
Responsibility of States for
Internationally Wrongful Acts
(ARSIWA) as well as International
Arbitral Tribunal Awards. The research
arrives at a pivotal conclusion: that fair
compensation under the Saudi legal
system is inherently full compensation,
whereas full compensation under the
ARSIWA framework is not necessarily
fair; the latter’s tolerance of gross
uncertainty (gharar) through
probabilistic  projections calculated
under the discounted cash flow model,
standing in contrast to the Islamic
jurisprudential criterion of “realization
of the cause of gain,” which confines
compensation to what is certain and
precludes  reparation  for  mere

conjectures and hopes. The study further
reveals the distinctiveness of the Saudi
Privatization Law as a proactive
legislative model that transforms
compensation for lost profits from an
amorphous legal notion into a
contractually defined obligation with
specific parameters, thereby effecting a
shift from reactive liability to preventive
governance that forecloses avenues for
arbitrary estimation. The research
recommends the adoption of the
“realization of the cause of gain”
criterion as a proposed legislative
solution within the framework of
international investment law reform; the
fortification of agreed-upon contractual
provisions on compensation against the
risk of their being set aside on grounds
of conflict; the drafting of an anti-forum
shopping clause for the resolution of
investment contract disputes; and the
extension of  the governance
mechanisms of the Privatization Law to
all investment contracts in order to
shield public finances from crippling
awards.

Keywords: Compensation for Lost
Profits, Saudi Legal System,
International Investment Law, Draft
Articles on Responsibility of States for
Internationally Wrongful Acts
(ARSIWA), Investor-State Arbitration
(ISDS), Crippling Awards.
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